CalWORKs and FOOD STAMP DATA SYSTEMS DESIGN TASKFORCE
Systems Maintenance Unit (SMU)

TRANSMITTAL NUMBER:  03-01 (FS) February 28, 2002

TO: All Performance Measurement County and Field Operations
Bureau Staff

SUBJECT/PURPOSE: Noncitizen Eligibility Changes

RELATED REFERENCE: ACL 03-08; FNS Admininstrative Notices 03-04 and 03-12;
Transmittal 02-01

SUPERSEDES: None:
EFFECTIVE DATE: April 2003 Sample Month
BACKGROUND:

See All-County Letter 03-08.

INSTRUCTIONS:

Effective with the April 2003 sample month, check Immigration and Naturalization (INS) document(s)
in the case record and/or at the home visit to determine if the non-citizen is a legal immigrant who
has lived in the United States as a qualified alien for a period of five years or longer. If these criteria
have been met, check case record budget documents to verify that the non-citizen has received
benefits from the Federal Food Stamp Program. If the non-citizen received Federal benefits, there is
no variance. If he/she received California Food Assistance Program (CFAP) benefits, (most
recipients who will qualify under this new Federal eligibility provision have received CFAP benefits),
exclude the variance per this transmittal for cases certified in the April, May, June, and July sample
months for the duration of the certification period, with certain exceptions. (See Transmittal 02-01
for a complete description of the Hold Harmless period concept.)

For sponsored aliens, (particularly those switching from the CFAP to the Federal program), check the
type of sponsorship document to determine if it is legally binding and, if so, if the CWD resumed
deeming the sponsor and sponsor’s spouse’s income and resources to the household. (To be
legally binding, the affidavit of support must be Form 1-864 or I-864A signed on or after December
19, 1997.) Any variances resulting from misapplication of the deeming provision are also excluded
variances. Keep in mind that there are certain sponsored non-citizens exempted from the deeming
requirements (See M.S. 63-503.492).

Attached to this transmittal are FNS Administrative Notices 03-04 and 03-12. Please note that the
latter transmittal contains a very useful non-citizen guide, which you may want to distribute to all staff.



INQUIRIES: Michael Bowman-Jones, Systems Maintenance Unit

Qriginal Signed by Joeana Carpenter
JOEANA CARPENTER, Chief
CalWORKs and Food Stamps Data
Systems Design Taskforce

Attachments (3)



DEPARTMENT OF SOCI AL SERVI CES

744 P Street, Sacranento, CA 95814 REAS(J\] F(]Q TH| S
TRANSM TTAL
February 11, 2003 [ ] State Law
g Change
[ X] Federal Law
ALL-COUNTY LETTER - 03-08 or Regul ation
Change
TO: ALL COUNTY WELFARE DIRECTORS [ 1] Court Order
ALL FOOD STAMP COORDINATORS or Settlenent
SUBJECT: FOOD STAMP REAUTHORIZATION ACT OF 2002: MANDATORY

CHANGES EFFECTIVE APRIL 1, 2003

REFERENCE: PUBLIC LAW 107-171 OF MAY 13, 2002, United States Department
of Agriculture (USDA) Administrative Notice (AN) 03-04 dated October21, 2002,
AN 03-12 dated January 3, 2003, and All-County Letter(ACL) 02-67 dated
September 3, 2002.

The purpose of this letter is to transmit implementing instructions and proposed state

regulations to County Welfare Departments (CWD) regarding changes to the Food Stamp Program
(FSP) resulting from the Food Stamp Reauthorization Act of 2002, which is part of the Farm Bill of
2002 (Public Law 107-171).

RESTORATION OF LEGAL NON-CITIZENS, P.L. 107-171, SEC.4401.

Federal benefits will be restored to three categories of legal non-citizens over a three-step phase-in
process. Each phase of restoration will have a 120-day quality control hold harmless period.

On October 1, 2002, federal benefits were restored to legal non-citizens who are disabled,regardless
of date of entry into the United States (reference ACL 02-67). The quality control hold harmless
period for these regulations expired on January 28,2003.

The attached proposed regulations represent the second step in the restoration of federal benefits to
legal non-citizens, and will apply to those legal non-citizens who have lawfully resided in the United
States for five years beginning on the date of entry, and are effective April 1, 2003. Consequently, the
April 2003 DFA 256 report must reflect the transition of

aided legal non-citizens who will move from state funded to federally funded food stamp benefits.
The 120-day quality control hold harmless period for the attached regulations is

July 29, 2003.



2

The majority of the individuals affected by restoration of federal eligibility are most likely
receiving food stamp benefits under the California Food Assistance Program (CFAP).
Those individuals, effective April 1, 2003, will begin receiving their food stamp allotment
from federal food stamp funding.

Additionally, many current CFAP recipients who are sponsored non-citizens may no longer
be subject to the three year CFAP sponsor deeming requirement. Under federal food
stamp regulations, sponsor deeming is indefinite, with a few exceptions. Therefore, the
CWD shall review the affected households to determine if the CFAP deeming period has
expired. If so, the CWD shall commence federal sponsor deeming requirements pursuant
to MPP Section 63-503.49. Deeming determinations for affected households shall be
completed by July 29, 2003 (the end of the quality control hold harmless period).

The attached proposed regulations are in the process of being filed on an emergency
basis with the Secretary of State. In the interim, the CWD should initiate action from this
ACL and from the proposed regulations to implement the mandatory changes effective
April 1, 2003.

Also attached is a Questions and Answers document developed from AN 03-04, issued by
Food and Nutrition Service, that may provide additional implementation instructions.

If you have any questions regarding the above information, please contact Bill Mullinax of
the Food Stamp Policy Development Unit at (916) 657-3418.

Original docunent signed by
BRUCE WAGSTAFF

Deputy Director

Welfare to Work Division
Attachments
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QUESTIONS AND ANSWERS FOR APRIL 1, 2003 LEGAL NON-CITIZEN REGULATIONS

Basic Eligibility
o What is the five-year requirenent?

The Farm Security and Rural Investment Act of 2002 (Public Law 107-171),
commonly referred to as the Farm Bill of 2002, restores federal food stamp
eligibility to a legal immigrant who has lived in the United States as a qualified
non-citizen for a period of five years or longer.

o When does the five-year requirenent go into effect?

Qualified non-citizens meeting the five-year requirement and other program
requirements may qualify for federal food stamp benefits effective April 1, 2003.

o W is a qualified non-citizen?

Qualified non-citizens are non-citizens that meet the requirements found in MPP
Section 63-405.

o When does the five-year waiting period begin?

The five-year waiting period begins on the date the immigrant obtains status as a
qualified non-citizen through Immigration and Naturalization Service (INS).

olf qualified status is granted retroactively, does the retroactive tine
count
toward the five-year requirenent?

Yes. In certain situations, the INS may grant a non-citizen qualified status
retroactively. For example, a non-citizen may enter the country on

January 1, 1996, but the INS does not complete its paperwork until

January 1, 1997. At that time, the INS may grant the non-citizen as an asylee
beginning on the non-citizens date of entry on January 1, 1996. In this case,
gualified non-citizen status begins on January 1, 1996 rather than

January 1, 1997.

Deeni ng
o Which immgrants are subject to deem ng requirenents?

The income and resources of an immigrant’s sponsor (and the sponsor’s spouse)
who has signed a legally binding affidavit of support are required to be counted as
belonging to the immigrant (or deemed), regardless of actual availability, when
determining the immigrant’s eligibility and benefit amount for food stamps.
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Most immigrants who enter the U.S. must have a sponsor — someone who signs an
affidavit promising to provide enough financial support to maintain the immigrant

at or above 125 percent of the Federal poverty line (or 100 percent for active duty
military). The deeming requirements apply only to immigrants whose sponsor has
signed a legally binding affidavit of support (known as 213A affidavits — Form 1-864
or 1-864A) on or after December 19, 1997. Prior to this time, affidavits of

support were not legally binding.

o Wiich imm grants are exenpt from deenm ng requirenments?

Certain immigrants are not subject to deeming requirements. Those immigrants
that are exempt include non-citizens that are participating in the food stamp
program as a member of another household, non-citizens that are sponsored by
an organization or group as opposed to an individual, non-citizens that are not
required to have a sponsor under the Immigration and Nationality Act, indigent
non-citizens, and battered non-citizens. See MPP Section 63-503.492 for
additional information on sponsor exempt provisions.

o How | ong does federal deem ng | ast?

Deeming of the sponsor’s income and resources to the non-citizen lasts until the
non-citizen becomes a naturalized citizen or can be credited with 40 qualifying
guarters of work or the sponsor dies.

o How rmuch of the sponsor’s incone/resources are deened to the non-citizen?
| ncone:

Generally speaking, the amount of the sponsor’s income attributed to the
sponsored non-citizen is the total monthly earned and unearned income of the
sponsor and sponsor’s spouse reduced by 20 percent of their earned income and
by the Food Stamp Program’s gross income eligibility limit for a household equal
in size to the sponsor’s household. However, additional income deeming
information may be found in MPP Section 63-503.493.

Resour ces:

Resources of the sponsor and sponsor’s spouse deemed to be that of the non-citizen
shall be the total amount of their resources reduced by $1,500. For

additional resource deeming requirements, please see MPP Section 63-501 and
MPP Section 63-503.493
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Quality Control Procedures

o Variances resulting from the misapplication of the five-year requirement will be
excluded for a period of 120 days, in accordance with the federal regulations at
7CFR 275.12 (d)(2)(vii), beginning on the required implementation date of

April 1, 2003.

o0 Reviewers will exclude all variances resulting from the misapplication of the five-year

provision (such as eligibility of an immigrant based on the new requirement

and any associated deeming of sponsor income) processed within the exclusion

period. The excl usi on of these variances will continue until such tinme as the
case

is certified or recertified after July 29, 2003 or a change in the
eligibility or status of

an immgrant is reported after July 29, 2003.

o Variances resulting from failure to act on reported changes not related to the five-year
requirement will be included in the error determination process.

o If the CWD fails to act timely on new information related to the five-year provision
reported prior to or during the variance exclusion period, the variance will be
excluded until the expiration of the variance exclusion period.

o If the CWD fails to act timely on new information related to the five-year provision
reported after the variance exclusion period, the variance will be included.



DRAFT
Amend Section 63-405 to read:
63-405 CI TI ZENSH P OR ELI G BLE NONCI TI ZEN STATUS ( Conti nued) 63-405

.1 Anoncitizen who is a lawful resident of the U S and neets any of the
following requirenents is eligible for
participation in the federal Food Stanp Program (FSP): (Conti nued)

.13 I NDEFI NI TE FOOD STAMP ELIGBILITY CRITERI A. The foll ow ng
noncitizens are eligible indefinitely, provided they are one of the
qualified noncitizens specified in Section 63-405.11

(Cont i nued)

.136 Has lawfully resided in the U S. for five years begi nning on the
date of entry.

HANDBOOK BEQA NS HERE

(a) The five-year period begins on the date the inm grant obtains
status as a qualified non-citizen through the INS. In cases where
the INS grants qualified status retroactively, the CAD shall use
the date that INS grants qualified status. For exanple, a non-
citizen enters the country on January 1, 1996, but INS does not
conplete paperwork until January 1, 1997, and subsequently grants
gqualified status effective January 1, 1996. The COAD shall begin
counting the five-year qualifying period on January 1, 1996.

HANDBOCOK ENDS HERE

.2 (Conti nued)

Authority Cited: Sections 10553, 10554, and 18904, Wl fare and Institutions
Code.

Ref erence: Sections 10554 and 18904, Welfare and Institutions Code; 7 Code
of Federal Regul ations (CFR)

273.2(f) (D) (ii)(B)(2), (j)(3) and (4); 7 CFR 273.4(a)(2), (a)(4)(ii) and
(iii), (a)(5)(ii)(2)(B) and

(2)(9(1), (9, (B, (F) and (§(1), (a)(8), and (c)(2)(i); 7 CFR
273.10(b); 7 CFR 273.6; 7 CFR

273.11; U S.D.A Food and Nutrition Service Admnistrative Notice (AN) 92-
30; Federal

Regi ster, Vol. 56, No. 233, page 63594; Federal Register, Vol. 62, No. 202,
dat ed Cctober 20,

1997; Public Law (P.L.) 100-202 and 100-461, P.L. 104-193, Section 402
(Persona

Responsibility and Work Opportunity Reconciliation Act of 1996); P.L. 105-
185, Title V,

Sections 503 through 510; P.L. 107-171, Title IV, Section 4401(c); AN 96-
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47; AN 96-48 (Part

A, page 6); AN 96-55; AN 97-02; AN 97-13; AN 97-44; AN 97-82; AN 97-103; AN
97-107;

AN 98-13; AN 98-21:; AN 98-28; AN 98-30; AN 98-79; AN 98-93; AN 99-01; and
AN 99- 24;

and AN 03- 04.

FSP — Adm ni strative Notice 03-04

Oct ober 21, 2002 FS-2- GEN

Food Stanmp Program — 2002 Farm Bill | nm grant Restoration |Inplenmentation

ALL WESTERN REG ON FOOD STAMP PROGRAM COORDI NATORS
ALL VWESTERN REA ON FOOD STAMP PROGRAM QUALI TY CONTROL COORDI NATORS

Enclosed is background information and implementation guidance on the April 2003 restoration of food stamp
eligibility to qualified aliens as provided in the 2002 Farm Bill. Included in the guidance are questions and
answers regarding the new policy to ensure timely and accurate implementation of these critical entitlements for
legal immigrants.

We strongly encourage you to begin making the necessary plans for these restorations. In addition, we
encourage you to work with the advocate community on strategies, such as public service announcements, to
inform low-income families and individual s about the new changes in food stamp eligibility affecting
immigrants.

We recognize that implementing these changes poses particular challenges during a time when State and local
resources are strained. Accordingly, the enclosed guidance provides for administrative flexibility and extensive
relief on quality control. We believethat it is essential to commence actively preparing for the April 1 date
immediately.

If we can be of assistance or if you have questions, please contact your State Desk Team.
/ si gned/

DONNA CLI FTON, Policy Oficer

Food Stanmp Program

West ern Regi on

Encl osur es



BACKGROUND

Over the next year, the Farm Security and Rural Investment Act of 2002 (Public Law 107-171), commonly
referred to as the 2002 Farm Bill restores food stamp eligibility to many legal immigrants who lost eligibility
under the 1996 Welfare Reform legislation. While asmall number of disabled aliens have already had their
eligibility restored, the majority of legal immigrants will be affected on April 1, 2003, when qualified aliens
who have been in the country for five yearsregain eligibility. The Food and Nutrition Service (FNS) is
providing the enclosed supplementary implementing guidance early so that State agencies have sufficient lead-
time for notifying households of the new law, training workers, and making the necessary computer
adjustments.

The changes in section 4401 of the 2002 Farm Bill incrementally reinstate eligibility for three groups of
gualified aliens who meet the program’s other requirements and who: 1) are receiving disability benefits for
their condition (effective October 1, 2002); 2) are under the age of 18 regardless of date of entry into the country
(effective October 1, 2003); or 3) have lived in the United States for five years within a qualified status
(effective April 1, 2003). Together these changes build on this Administration’s commitment to ensure that all
eligible low-income individuals and families have access to the nutritional assistance they need through the
Food Stamp Program.



FOOD STAMP PROGRAM STATE AGENCY IMPLEMENTATION GUIDE

General Requirement:

The Farm Security and Rural Investment Act of 2002 (Public Law 107-171) restores food stamp
eligibility to alegal immigrant who has lived in the United States as aqualified alien for a period of five
yearsor longer. This provision is effective on April 1, 2003.

Required Implementation Date:

State agencies are required to implement this provision for all affected households beginning April 1,
2003.

Proceduresfor Applicant Households:

Waiversfor State option to take applicationsin February 2003 or earlier: We encourage State
agencies to begin taking applications as soon as February 1, 2003 for households with members whose
eligibility will not start until April 1, 2003 because of the new law. If a State agency chooses this option,
FNS will grant automatic waivers of the notice requirements at 7 CFR 273.2(g)(3) so that applications
may be pended and processed in March 2003 rather than immediately denied. Households must be
provided written notice that their application will not be processed until March 2003. Prior to taking this
action, a State agency must notify the appropriate FNS Regional Office.

If a State agency wants to start taking applications prior to February 1, 2003, it will need to submit a
waiver request to the appropriate Regional Office specifying when it will start taking applications and
work with the Regional Office on aplan for handling changes that occur between the time of application
and the effective date of the new law. State agencies are reminded of regulations at 7 CFR 273.12()(3)
which provide that change reporting households do not have to report changes occurring between the
time of interview and the approval notice until the household is certified. Y ou may want to accept the
application and schedule the interview at atime closer to the implementation date.

Regardless of when a State agency begins taking applications under this option, pended applications
must be processed no later than March 31, 2003 so that eligible households receive afull month's
benefit beginning on April 1, 2003. Applications for households in which some of the members are
eligible on April 1, 2003 and other members are eligible prior to that time must have applications
processed according to regular processing timeframes. State agencies may then simply add the members
who are eligible on April 1, 2003.

Requirementsfor applicationstaken in March 2003: Beginning March 1, 2003, State agencies must
follow the procedure for anticipated changes at 7 CFR 273.10(a)(3) for processing households with
members affected by the change. Using this process, State agencies would determine eligibility and
benefit amount for households with ineligible members using the same application for March and April
2003. Eligibility and benefit amount for March would be determined using the rules as they exist in
March 2003. The new rules would be applied to appropriate household members to determine eigibility
and benefit amount for April 2003. State agencies must timely process all applications under regular
processing timeframes.



Proceduresfor Recipient Households:

* We strongly encourage State agencies to provide a written notice to househol ds as soon as possible
informing them of the changesin the law regarding food stamp eligibility. If the State agency is able to
identify households that are affected by the change (i.e., households with ineligible members), it could
simply limit the notice to only those households; otherwise, it should notify all households.

» We encourage State agencies to conduct case record reviews to identify affected households.

» Ashouseholds are currently recertified, the State agency should pre-screen the household for possible
eligibility in April 2003 and inform the household of its potential entitlement.

* Prior to April 1, 2003, the State agency may begin collecting information on members whose eligibility
will begin on April 1, 2003. Action to add the new member may be pended until April 1, 2003.

» Ashouseholds are recertified beginning in March 2003, State agencies should begin processing changes
for affected households and make the change effective on April 1, 2003.

* Except under monthly reporting systems, households are not required to report a change in amember’s
immigration status during certification periods. If, however, achange in statusis reported, the State
agency isrequired to act on the change under regular processing requirements.



Eligibility Criteriafor the Five-Year Requirement
Basic Eligibility
* What isthefive-year requirement?
The Farm Security and Rural Investment Act of 2002 (Public Law 107-171), commonly referred to as
the 2002 Farm Bill, restores food stamp eligibility to alegal immigrant who has lived in the United
States as aqualified alien for a period of five years or longer.

*  When doesthefive-year requirement go into effect?

Qualified aliens meeting the five-year requirement and other program requirements can begin receiving
food stamps on April 1, 2003.

* Who is a qualified alien?

A gualified alien means an alien who at the time the alien applies for or receives food stampsisin one of
the following categories as determined by the Immigration and Naturalization Service (INS):

v' Lawfully admitted for permanent residence (LPR) in the United States (holders of green cards). This
category also includes “Amerasian immigrants’ as defined under section 584 of the Foreign
Operations, Export Financing and Related Programs Appropriations Act of 1988;

v Granted asylum under section 208 of the Immigration and Nationality Act (INA);

v Refugee admitted to the United States under section 207 of the INA (the Trafficking Victims
Protection Act of 2002 (Public Law 106-386) requires victims of a severe form of trafficking to be
treated as refugees for food stamp purposes);

v Paroled into the United States under section 212(d)(5) of the INA for at least one year;

v Deportation is being withheld under section 243(h) of the INA asin effect before 4/1/97, or removal
iswithheld under section 241(b)(3) of the INA;

v Granted conditional entry under section 203(a)(7) of the INA asin effect before 4/1/80;

v Cuban or Haitian entrant under section 501(€) of the Refugee Education Assistance Act of 1980; or

v Under certain circumstances, a battered spouse, battered child or parent or child or a battered person

with apetiti on pendi ng under 204(a)(1)(A) or (B) or 244(a)(3) of the INA.

*  Whodeterminesif an immigrant isin a qualified status?
The INS has sole responsibility for determining the status of immigrants.

*  When doesthefive-year waiting period begin?
The five-year waiting period begins on the date the immigrant obtains status as a qualified alien through
the INS. Whileit is possible for some refugees to have obtained a qualified alien status prior to entering

the United States, these individuals are eligible upon entering the country without the five-year wait
based on their refugee status.



If qualified statusis granted retroactively, does the retr oactive time count toward the five-year
requirement?

Yes. In certain situations, the INS may grant an alien qualified status retroactively. For example, an
alien may enter the country on January 1, 1996 but the INS does not complete its paperwork until a year
later on January 1, 1997. At that time, the INS grants the aien status as an asylee beginning on the
alien’ s date of entry on January 1, 1996. In this case, qualified alien status beginson

January 1, 1996 rather than January 1, 1997.

If aqualified alien isin an exempt category (e.g., asylee or refugee) and later adjuststo LPR
status, doesthe qualified alien have to meet the five-year requirement?

No. Asylees, refugees, Amerasians, Cuban/Haitian entrants, trafficking victims and aliens whose
deportation was being withheld are eligible for food stamp benefits during the first seven years they are
admitted or granted status in one of these exempt categories regardless of later adjustment. An example
of thisisan immigrant who was initially granted asylum in January 2001 and then adjusted to LPR status
in January 2002. Even though thisimmigrant has not been in aqualified alien status for five years on
April 1, 2003 when the new law is effective, the qualified alien is eligible during the first seven years as
an asylee. In addition, qualified aliens who are in one of the exempt categories for five years have
automatically met the five-year requirement.

When an LPR has adjusted to LPR status from another category, the green card will sometimes show the
date of the most recent adjustment of status rather than the date of the previous status was granted. To
obtain a history of an immigrant’ s status from the INS, State agencies will have to specifically ask for
the information on INS Form G-845-Supplement.

If an immigrant hasbeen in the United Statesin an undocumented status and later obtains status
asaqualified alien, isthe qualified alien automatically barred from receiving food stamps because
of the undocumented status?

No. Solong asthe immigrant has been in status as a qualified alien for five years, the immigrant meets
the five-year requirement.

Deeming

What is deeming?

The income and resources of an immigrant’ s sponsor (and the sponsor’ s spouse) who has signed a
legally binding affidavit of support are required to be counted as belonging to the immigrant (or
deemed), regardless of actual availability, when determining the immigrant’s eligibility and benefit
amount for food stamps.

Which immigrants are subject to deeming requirements?

Most immigrants who enter the U.S. must have a sponsor — someone who signs an affidavit promising to
provide enough financial support to maintain the immigrant at or above 125 percent of the Federal
poverty line (or 100 percent for active duty military). The deeming requirements apply only to
immigrants whose sponsor has signed a legally binding affidavit of support (known as 213A
affidavits—Form 1-864 or 1-864A) on or after December 19, 1997. Prior to thistime, affidavits of



support were not legally binding meaning the sponsor could not be legally compelled to support the
immigrant.

Which immigrants are exempt from deeming requirements?
The following groups are not subject to deeming rules:

v" Immigrant whose sponsor has not signed a legally binding affidavit of support discussed in
the preceding question.

v" Immigrantswithout sponsors. In general, legal immigrants who enter the country under
provisions of immigration law other than the family-sponsored categories do not have sponsors
that incur aliability when the immigrant obtains means-tested benefits. Included in this group
are refugees and asylees.

v Indigent Exception: If the alien’s own income and any assistance provided by the sponsor or
any other individualsis not enough for the alien to obtain food and shelter without the program,
the amount of the income and resources attributed to the alien cannot exceed the actual amount
provided for a 12-month period. The State agency must notify the Attorney General if such
determinations are made. Final rules published by FNS on November 21, 2000 (65 FR 70143)
clarified that an immigrant is considered “indigent” if the sum of the immigrant’ s household' s
own income and any cash or in-kind assistance provided by the sponsor or othersisless than 130
percent of the poverty income line. Each indigence determination is effective for 12 months and
may be renewed for additional 12-month periods.

v Battered Spouse or Child Exception: Deeming also does not apply during any 12-month
period if the alien is a battered spouse, battered child or parent, or child of a battered person
providing the battered aien lives in a separate household from the person responsible for the
battery. The exemption can be extended beyond the 12-month period if the alien demonstrates
that the battery is recognized in acourt or administrative order and if the agency administering
the benefits determines that the battery has a substantial connection to the need for benefits.

v' Sponsor in same food stamp household: [If the sponsor lives in the same household as the
alien, deeming does not apply because the sponsor’ sincome and resources are already counted.
Thereis, however, no deeming exemption if the sponsor receives food stamps in another
household.

v Indigible Member: If the sponsored alien isindigible for food stamps because of immigration
status (i.e., isnot aqualified alien or arefugee or asylee during the 7-year eligibility period), the
sponsor’ sincome is not deemed to other eligible members of the immigrant’s household.

How long does deeming last?

Deeming or attribution of the sponsor’sincome and resources to the alien lasts until the alien becomes a
naturalized citizen or can be credited with 40 qualifying quarters of work or the sponsor dies.

How much of the sponsor’sresour ces are deemed to the alien?

Under current regulations, al but $1,500 of the amount of resources (as defined according to regular
food stamp rules) of the sponsor and the sponsor’ s spouse are deemed to the sponsored alien.

How nuch of the sponsor’s incone is deenmed to the alien?



Under current regulations, the amount of the sponsor’sincome attributed to the sponsored alien isthe
total monthly earned and unearned income of the sponsor and sponsor’ s spouse reduced by 20 percent of
their earned income and by the Food Stamp Program’ s gross income eligibility limit for a household
equal in size to the sponsor’ s household -- sponsor, sponsor’s spouse if living with the sponsor, and any
other person who is a dependent or receives support from the sponsor or sponsor’s spouse. If the
sponsor signs an affidavit of support for more than one immigrant, the sponsor’sincome is pro-rated
among the sponsored immigrants. Income is defined according to regular food stamp rules.

Quality Control Procedures
Application of the 120-day variance exclusion period:

v Variances resulting from the misapplication of the five-year requirement will be excluded for a
period of 120 days, in accordance with regulations at 7 CFR 275.12(d)(2)(vii), beginning on the
required implementation date of April 1, 2003 providing the State agency implements the change on
April 1, 2003.

v If implementation occurs after April 1, 2003, the variance exclusion period will begin on the date of
implementation and continue through July 29, 2003, the end of the variance exclusion period.

v Regardless of when the State agency implements the five-year requirement, the variance exclusion
period ends on July 29, 2003.

v" Reviewers will exclude all variances resulting from the misapplication of the five-year provision
(such as eligibility of an immigrant based on the new requirement and any associated deeming of
sponsor income) processed within the exclusion period. The exclusion of these variances will
continue until such time asthe caseis certified or recertified after July 29, 2003, or a changein
the eligibility or status of an immigrant is reported after July 29, 2003.

v Variances resulting from failure to act on reported changes not related to the five-year
requirement will be included in the error determination process.

v Although variances related to the application of the five-year requirement are excluded during
the hold-harmless period, the Sate agency must fully restore any benefits the household is
entitled to receive as appropriate.

» Stateagency only required to act on known changes of immigrant eligibility until the
household isrecertified.

v' For ongoing participating households subject to change reporting rules, the State
agency is not required to apply the five-year provision until the household is
recertified on or after April 1, 2003, unless the State agency is notified of a change
in an immigrant’ s status or potentia eigibility.

v If the State agency fails to act timely on new information related to the five-year
provision reported prior to or during the variance exclusion period, the variance
will be excluded until the expiration of the variance exclusion period.

v If the State agency fails to act timely on new information related to the five-year
provision reported after the variance exclusion period, the variance will be
included.



* Variancesresulting from the use of INS data.

v Variances resulting from the use of information provided by any Federal agency are excluded in
accordance with regulations at 7 CFR 275.12(d)(2)(v) providing the State agency has correctly
processed the information. In addition, regulations at 7 CFR 275.12(d)(2)(vi) provide variance
exclusions for incorrect or delayed information from INS' Systematic Alien Verification for
Entitlements (SAVE) program.



USDA
United States Department of Agriculture

Food and Nutrition Service

Western Region

Reply to
Attn of:

Subject: Administrative Notice 03-12 January 3, 2003 FS-2-GEN

Guidance Package for Non-Citizen Eligibility Requirements
To:
ALL WESTERN REGION FOOD STAMP PROGRAM COORDINATORS
ALL WESTERN REGION FOOD STAMP PROGRAM QUALITY CONTROL COORDINATORS

Over the next year, food stamp eligibility will be restored to several groups of qualified aliens as a
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ABOUT THIS GUIDANCE

INTRODUCTION

For over 30 years, the Food Stamp Program has served as the nation’s nutrition safety net providing
food to low-income families and individuals for a healthy diet. Unlike many other assistance
programs, the Food Stamp Program is not restricted to certain groups of individuals, such as the
elderly, families with children, or the disabled — it is available to nearly everyone with limited income
and resources. Legal immigrants, however, do not have full access to the program regardless of
their financial situation.

Prior to the 1996 welfare reforms under the Personal Responsibility and Work Opportunity
Reconciliation Act, most legal immigrants who had settled in the United States were eligible for food
stamps just like citizens. With the 1996 welfare reforms, most legal immigrants lost eligibility even if
they had been in the country when the law was passed on August 22, 1996. In 1998, Congress
began restoring food stamp eligibility to legal immigrants who were in the United States before
August 22, 1996 and were elderly, are children, or are disabled. With the enactment of the 2002
Farm Bill, major groups of legal immigrants will again be eligible for food stamps including legal
immigrants arriving in the United States after 1996. In October 2002, eligibility was restored to all
legal immigrants receiving disability benefits. In April 2003, qualified aliens who have lived in the
country for five years regain eligibility and in October 2003, eligibility is restored to all qualified
children without a waiting period.

Throughout deliberations on the 2002 Farm Bill, President George W. Bush, with support from State
officials and immigrant advocacy groups throughout the country, made restoration of eligibility to legal
immigrants after a five-year waiting period a top priority in the reauthorization of the Food Stamp
Program. In remarks made at Ellis Island in July 2001, President Bush said, “Immigration is not a
problem to be solved. It is a sign of a confident and successful nation. And people who seek to
make America their home...should be greeted not with suspicion and resentment, but with openness
and courtesy.” The Congress adopted President Bush’s proposal — a change that makes food stamp
eligibility consistent with other major Federal assistance programs such as Temporary Assistance for
Needy Families, Medicaid, and the State Children’s Health Insurance Program.

When the Farm Bill restorations are fully phased in, some 400,000 legal immigrants from working-
poor families, their children, the elderly and the disabled will once again have access to nutrition
assistance through the Food Stamp Program.




PURPOSE

The laws governing non-citizen eligibility have become extremely complex since the 1996 Welfare
Reform law was enacted. In addition, frequent changes in the law make it difficult for State agencies
that administer the program to keep up with the numerous requirements and for legal immigrants
themselves to understand when they are eligible to receive benefits.

Many of the legal immigrants who are now eligible for food stamps are not participating in the
program. In 2000, the most current year data are available, less than 45 percent of eligible legal
immigrants and only 38 percent of citizen children living with non-citizen adults participated in the
program as compared to 59 percent for the population overall. Some immigrants may not
understand they are eligible for food stamps, they may mistakenly believe receipt of benefits will
affect their immigration status or subject them to deportation, or they may fear an undocumented
household member will be reported to the Immigration and Naturalization Service.

This guidance is intended to provide basic information about the non-citizen requirements in the Food
Stamp Program. It attempts to answer three questions: 1) which immigrants are eligible for food
stamps; 2) when are they eligible; and 3) how is eligibility and allotment amount determined for
households with immigrants. While it is expected that the main users of this guidance will be State
agencies, it may also be helpful for lawmakers, research groups, and advocacy groups involved with
immigrant issues.
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FOOD STAMP PROGRAM
NON-CITIZEN ELIGIBILITY REQUIREMENTS

SECTION | - GENERAL ELIGIBILITY

NOTE: Throughout this docunment, we use the term“immgrant” as a catch al
termfor all non-citizens rather than the nore accurate term*“alien”

Background

Prior to the Welfare Reform |l egislation of 1996, nost |legal immgrants were
eligible for food stanps on the sane basis as citizens. Wth the enact nent
of the Personal Responsibility and Wrk Qpportunity Reconciliation Act of
1996 (PRWORA) (P.L. 104-193), nost legal immgrants lost eligibility for
food stanps. Since that time, food stanp eligibility has been restored to
certain groups of inmmgrants.

Under what circumstances is an immigrant eligible for food stamps?

In general, nmost immgrants nust neet two requirenments to be eligible for
food stanps in addition to other programrequirenents such as limts on
i ncome and resources. They nust:

v be in a qualified alien category; and
v nmeet a condition that allows qualified aliens to get food stanps.

Who is a qualified alien?

A qualified alien nmeans an alien who at the tine the alien applies for or
receives food stanps is in one of the follow ng categories as determ ned by
the Imm gration and Naturalization Service (INS) of the U S. Departnent of
Justice (DQAJ):

v Lawfully admtted for pernmanent residence (LPR) in the United States
(hol ders of green cards). This category also includes “Anerasian
imm grants” as defined under section 584 of the Foreign Operations,
Export Fi nanci ng and Rel ated Prograns Appropriations Act of 1988;

v' ranted asylum under section 208 of the Inmmgration and Nationality

Act (I NA);

Refugee admtted to the United States under section 207 of the I NA;

Paroled into the United States under section 212(d)(5) of the INA for

at least 1 year;

v Deportation is being w thheld under section 243(h) of the INA as in
ef fect before 4/1/97, or renoval is wthheld under section 241(b)(3)
of the I NA

v Granted conditional entry under section 203(a)(7) of the INA as in
ef fect before 4/1/80;

v/ Cuban or Haitian entrant under section 501(e) of the Refugee Education
Assi stance Act of 1980; or

v Under certain circunstances, a battered inm grant spouse, battered
immgrant child, inmgrant parent of a battered child or an inmm grant

AN



child of a battered parent with a petition pending under 204(a)(1) (A
or (B) or 244(a)(3) of the INA

Under what conditions is a qualified alien eligible for food stamps?

To receive food stanps, qualified aliens nust also neet ONE of the
following conditions and are either eligible indefinitely or limted to a
maxi mum of seven years.

e The followi ng categories are eligible for food stanps indefinitely:

v An LPR who can be credited with 40 qualifying quarters of work
under the Social Security system (credits nay be earned
individually, in conbination with a spouse and in sone
ci rcunst ances a parent);

v An el derly individual who was born on or before August 22, 1931
and who was |lawfully residing in the United States on August 22,
1996;

v Chil dren under 18 years of age who were lawfully residing in the
United States on August 22, 1996; (Beginning on October 1, 2003,
gqualified aliens under 18 years of age are eligible regardl ess of
when they entered the United States.)

v Blind or disabled individuals receiving benefits or assistance
for their condition as defined under section 3(r) of the Food
Stanp Act regardl ess of when they entered the United States;

v Begi nning on April 1, 2003, an individual who has lived in the
United States as a qualified alien for five years fromthe date
of entry; or

v An individual who is lawmfully residing in a State and is on
active duty (other than for training) in the US. Arny, Navy, Ar
Force, Marine Corps, or Coast Guard (but not full-time National
Guard) or is an honorably discharged veteran whose di scharge is
not because of alien status. This category includes the spouse
(or surviving spouse who has not remarried) or unmarried
dependent children of these individuals. A discharge “Under
Honor abl e Conditions” does not neet this requirenent.

* The following qualified aliens are eligible to receive food stanps
during the first seven years they are admtted or granted status in
one of the follow ng categories. NOTE: |[|f these individuals neet one
of the other conditions above, they are eligible indefinitely. For
exanple, effective April 1, 2003, these qualified aliens are eligible
indefinitely once they have net the five-year requirenent.

v Refugee admitted under section 207 of the INA (including
i mm grants who have been certified by the U S. Departnment of
Heal t h and Hunman Services to be victins of a severe form of
trafficking in persons in accordance with the Victins of
Trafficking and Viol ence Protection Act of 2000 (P.L. 106-386);

v Asyl ee granted asyl um under section 208 of the | NA;

v’ Deportation w thheld under section 243(h) or renoval w thheld
under section 241(b)(3) of the I NA



v/ Cuban or Haitian entrant under section 501(e) of the Refugee
Educati on Assistance Act of 1980; or

v Anerasi an i nmgrant under section section 584 of the Foreign
Operations, Export Financing and Rel ated Prograns Appropriations
Act of 1988.

Which categories of aliens are exempt from the non-citizen limitation?

The foll owi ng categories of non-citizens are eligible for food stanps on
the sane basis as citizens (i.e., they do not have to be qualified aliens):

v Naturalized citizens. (Technically, these individuals are not
considered aliens since they have the same status as citizens.)

v Anerican Indians born in Canada living in the United States under
section 289 of the INA or non-citizen nenbers of a Federally-
recogni zed Indian tribe under section 4(e) of the Indian Self-

Det erm nati on and Educati on Assistance Act. This provision is
intended to cover Native Americans who are entitled to cross the
United States border into Canada or Mexico. It includes, anong
others, the St. Regis Band of the Mohawk in New York, the Mcnmac in
Mai ne, the Abenake in Vernont, and the Kickapoo in Texas.

v An individual lawfully residing in the United States who was a nenber
of a Hmong or Highland Laotian tribe that rendered assistance to
United States personnel by taking part in a mlitary or rescue
operation during the Vietnamera (August 5, 1964 — May 7, 1975). This
category includes the spouse (or unremarried surviving spouse) or
unmarri ed dependent children of these individuals.

Which categories of aliens are ineligible for food stamps?

I ndi vidual s are prohibited fromreceiving food stanps under any
circunstances if they are:

v lawfully residing in the United States in a non-qualified status and
are not exenpt fromthe inmgrant restrictions (such as students or
qualified aliens who have not been in status for five years); or

v undocunented i mm grants (such as individuals who entered the country
as tenporary residents and overstayed their visas or who entered
W t hout a visa).

Who determinesif an immigrant isin a qualified status?

The INS has sole responsibility for determining the status of immigrants.

When does the 7-year count begin for refugees, asylees, and deportees?

For refugees, it isthe date they entered the United States since refugee status is usually granted in another
country. For asylees, it isthe date asylum was granted, and for deportees, it is the date deportation or removal

was withheld.

ELI G BI LI TY BASED ON RECElI PT OF DI SABI LI TY



How did the 2002 Farm Bill change eligibility for food stanps based on
di sability?

Begi nning in Cctober 2002, food stanp eligibility was restored to al
qualified aliens who are receiving disability-related assi stance or
benefits (as defined in the Food Stanp Act) regardl ess of when they entered
the United States. Prior to that time, these individuals were only
eligible if they were lawmfully residing in the United States on August 22,
1996. The 2002 Farm Bill sinmply renoved the requirenent that qualified
aliens had to be lawfully in the country on August 22, 1996; it did not
change the definition of who is considered disabl ed.

Who is considered disabled for food stamp purposes?

Persons are considered disabled for food stanp purposes if they are
receiving or certified to receive Supplenental Security Incone (SSI),

i nterimassistance pending SSI, Social Security disability, Federal or
State disability retirenent benefits for a permanent disability, veteran's
disability benefits, or railroad retirenent disability. |In addition,
persons receiving disability-related Medicaid, State or Federa

suppl ement al assi stance, and disability-related State General Assistance
benefits may be considered di sabled for food stanp purposes if they are
determ ned di sabled using criteria as stringent as Federal SSI criteria.
(A specific definition of disability is defined at section 3(r)(2) through
(7) of the Food Stanp Act.)

Is an elderly person over 60 years old considered disabled?

No. An elderly person is not considered disabled unless that individual is
receiving a type of disability-rel ated assistance descri bed above.

Do State general assistance or nedical prograns that use a nedica
practitioner’s statenent in order to determne that the imm grant neets the
SSI disability criteria neet the disability criteria under the food stanp
definition?

Yes. So long as the progranms neet the SSI disability criteria, the State
agency nmay base its determ nation on a nedical practitioner’s statenent.

I s an individual considered disabled if that individual receives disability
benefits under a State Medicaid or SSI replacenent programthat is solely
State funded?

Yes. An individual receiving nedical assistance under a State-funded

Medi caid or SSI replacenent program woul d be consi dered di sabled so | ong as
these prograns are equivalent to the State’'s disability-based general

assi stance prograns that neet the Federal SSI disability or blindness
criteria.

ELIG BILITY FOR QUALI FI ED ALI EN CHI LDREN



How does the 2002 Farm Bill change eligibility for immgrant children?

Currently, qualified aliens under 18 years of age are eligible for food
stanps if they were lawmfully residing in the United States on August 22,
1996. Begi nning on Cctober 1, 2003, all children who are qualified aliens
AND who have not turned 18 years old are eligible regardl ess of when they
cone to the United States. Once a child turns 18 years old, the child may
continue to be eligible for food stanps if that child neets another
eligibility criterion such as having status as a qualified alien for five
years. In addition, on Cctober 1, 2003, eligible children will be exenpt
fromall deem ng requirenents.

Are sone children eligible before Cctober 1, 20037

Yes. Children who have qualified alien status and were lawfully residing
in the United States on August 22, 1996 are eligible now FromApril 1
2003 until Cctober 1, 2003, children arriving after August 22, 1996 will| be
eligible if they have been in a qualified alien status for five years.
(April 1, 2003 is the effective date for another provision in the 2002 Farm
Bill that restores eligibility to inmgrants who have been in a qualified
alien status for five years — see next section.)

WIIl children arriving in the United States after August 22, 1996 have to
wait five years before they can start receiving food stanps once the 2002
FarmBill provision for children is effective on Cctober 1, 20037

No. Begi nning on Cctober 1, 2003, children are eligible once they attain
status as a qualified alien.

If a child is receiving food stanps based on this criterion and turns 18
years old during a certification period, is the household required to
report the change? Does the State agency have to flag these cases to
review eligibility during a certification period since it will know when a
child turns 18 years old or can it wait until the househol d s next
recertification to make any change?

On theissue of reporting requirements, unless the household is subject to monthly reporting, the household is
not required to report the change. If, however, the household reports a change in status, the State agency is
required to act on the change under regular processing requirements.

Since the State agency is aware of a potential change in eligibility at the
time the household is last recertified, it would have to act on the change
according to regulations at 7 CFR 273.12(c). Under these procedures, a
State agency is required to issue a notice of adverse action to the
househol d if benefits will be decreased and to make the change effective
for the nonth after the expiration of this adverse notice unless the
househol d requests a fair hearing. Prior to decreasing benefits, the State
agency nust also determne if the child remains eligible based on ot her
food stanp criterion such as neeting the five-year requirenent.



Ref er ences

Personal Responsibility and Work Opportunity Reconciliation Act of 1996
(P.L. 104-193) — sections 402 and 431.

Trafficking Victins Protection Act of 2000 (P.L. 106-386) — section 107(b).

Code of Federal Regul ations — section 273. 4.



SECTION II— ELIGIBLITY BASED ON THE FIVE-YEAR RESIDENCY REQUIREMENT

Background

When PRWORA was enacted, Congress wanted to ensure that receipt of Federal assistance did not create an
incentive for newly arriving immigrants. Consequently, PRWORA barred legal immigrants arriving on or after
August 22, 1996 from receiving most Federal benefits, including Temporary Assistance for Needy Families
(TANF), until they have been in the country for five years as aqualified alien. Legal immigrants were,
however, made ineligible for food stamps with certain exceptions. The Department determined, however, that
this general ban did not apply to the Food Stamp Program where the law specifically allows for receipt of food
stamp benefits. Legidlative changes enacted in the 2002 Farm Bill imposed a similar five-year requirement that
is specific to the Food Stamp Program.

What isthefive-year requirement?

The Farm Security and Rural Investment Act of 2002 (Public Law 107-171), commonly referred to as the 2002
Farm Bill, restores food stamp eligibility to alegal immigrant who has lived in the United States as a qualified
alien for aperiod of five years or longer.

When does thefive-year requirement go into effect?

Qualified aliens meeting the five-year requirement and other program reguirements can begin receiving food
stamps on April 1, 2003.

When does the five-year waiting period begin?

The five-year waiting period begins on the date the immigrant obtains status as a qualified alien through the
INS. Whileit is possible for some refugees to have obtained a qualified alien status prior to entering the United
States, these individuals are eligible upon entering the country without the five-year wait based on their refugee
status.

If qualified statusis granted retroactively, does the retr oactive time count toward the five-year
requirement?

Yes. In certain situations, the INS may grant an alien qualified status retroactively. That retroactive time counts
toward the five-year requirement.

Do all qualified aliens need to meet the five-year requirement?

No. Asylees, refugees, Amerasians, Cuban/Haitian entrants, trafficking victims and aliens whose deportation or
removal is being withheld are eligible for food stamp benefits when they are admitted into the country or
granted status. Asdiscussed in section I, qualified aliens only have to meet one of the conditions that make
them eligible for food stamps such as receiving disability-related assistance or benefits or having 40 qualifying
quarters of work coverage.

If aqualified alien isin an exempt category (e.g., asylee or refugee) and later adjuststo L PR status, does
the qualified alien have to meet the five-year requirement?

No. Asylees, refugees, Amerasians, Cuban/Haitian entrants, trafficking victims and aliens whose deportation or
removal was being withheld are eligible for food stamp benefits during the first seven years they are admitted or
granted status in one of these exempt categories regardless of later adjustment. An example of thisisan



immigrant who was initially granted asylum in January 2001 and then adjusted to LPR status in January 2002.
Even though thisimmigrant has not been in aqualified alien status for five years on April 1, 2003 when the new
law is effective, the qualified alien is eligible during the first seven years as an asylee. In addition, qualified
alienswho arein one of the exempt categories for five years have automatically met the five-year requirement.

When an alien has adjusted to LPR status from another category, the green card will usually show the date of the
adjustment of status rather than the date the previous status was granted. To obtain a history of an immigrant’s
status from the INS, State agencies will have to specifically ask for the information on INS Forms G-845 and
G-845-Supplement.

If an immigrant hasbeen in the United Statesin an undocumented status and later obtains statusasa
qualified alien, isthe qualified alien automatically barred from receiving food stamps because of the
undocumented status?

No. Solong asthe immigrant has been in status as a qualified alien for five years, the immigrant meets the five-
year requirement.

How isthefive-year requirement different at section 402 of PRWORA different from the general five-
year ban at section 403 of PRWORA?

The five-year requirement at section 402 of PRWORA is specific to the Food Stamp Program while the more
genera five-year ban at section 403 of PRWORA appliesto al programs issuing Federal means-tested benefits.
On January 14, 1998, the Department issued alegal interpretation of the law stating that the more specific
regquirements in section 402 of PRWORA take precedence over the general requirements in section 403 of
PRWORA.

What this means for the Food Stamp Program is that the requirements in section 403 of PRWORA should not
be substituted for the five-year requirement at section 402 of PRWORA. For example, section 403 of
PRWORA appliesto qualified aliens who enter the country on or after August 22, 1996 while section 402
appliesto qualified aliens regardless of when they enter the country. Consequently, to receive food stamps, an
immigrant who is establishing eligibility based on the five-year requirement must have been in aqualified status
for five years even if that immigrant entered the United States before August 22, 1996.

Ref er ences

Personal Responsibility and Work Cpportunity Reconciliation Act of 1996
(P.L. 104-193) — section 403.

Trafficking Victins Protection Act of 2000 (P.L. 106-386) — section 107(b).

Code of Federal Regul ations — section 273. 4.



|SECTIO\I 1l — SPONSOR- TO- | MM GRANT DEEM NG

Background

Sponsors who bring family-based and certain employment-based immigrants to this country must demonstrate
that they can provide enough financial support to sponsored immigrants so that these individuals do not have to
rely on public benefits. One method of demonstrating financial responsibility isto count the sponsor’ s income
and resources as part of the immigrant’s own income and resources when determining whether the immigrant is
eligible for public benefits. This attribution of income and resourcesis called “deeming”. Prior to passage of
PRWORA, sponsored immigrants were subject to deeming in the Food Stamp Program for up to three years.
The PRWORA and subsequent amendments made by the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (P.L. 104-208) made two significant changes to the sponsor-to-immigrant deeming
requirements. 1) the length of time that the income and resources of sponsors must be attributed to immigrants
they sponsor extended beyond the three-year requirement; and 2) for the first time, agencies providing public
benefits to sponsored immigrants during the deeming period may sue sponsorsin Federal or State courtsto
repay the value of those benefits if repayment has been requested and not paid.

How does sponsor -to-immigrant deeming affect the Food Stamp Program?

The income and resources of an immigrant’s sponsor (and the sponsor’ s spouse) who has signed alegally
binding affidavit of support are required to be counted as belonging to the immigrant (or deemed), regardless of
actual availability, when determining the sponsored immigrant’s eligibility and benefit amount for food stamps.

Which qualified aliens ar e subject to deeming requirements?

The deeming requirements apply only to eligible LPRs whose sponsor has signed a legally binding affidavit of
support (known as 213A affidavits—Form [-864 or 1-864A) on or after December 19, 1997.

Most persons who immigrate to the United States as family members must now have a sponsor — someone who
signs an affidavit promising to provide enough financial support to maintain the immigrant at or above 125
percent of the Federal poverty line (or 100 percent for active duty military if they are sponsoring their spouse or
children). Affidavits of support filed on or after December 19, 1997 are legally enforceable and sponsors who
fail to support immigrants they sponsor may be sued by government agencies providing means-tested benefits or
by the immigrants they sponsor. Prior to thistime, affidavits of support were, according to some courts, not
legally binding meaning the sponsor could not be legally compelled to support the immigrant.

Which qualified aliens have a legally binding affidavit of support?

The only qualified aliens with legally enforceable affidavits are family-sponsored LPRs, including immediate
relatives, and afew employment-based LPRs who came to the United States to work for relatives or in
companies partially owned (more than five percent) by relatives AND who have filed for a visa application or
applied for an adjustment to LPR status on or after December 19, 1997.

Note: Some family-based immigrants who became LPRs after December 19, 1997 do not have binding
affidavits of support, and therefore are not subject to deeming because their application for LPR status was filed
before that date.



Which immigrants are exempt from sponsor -to-immigrant deeming requirements?
The following groups are not subject to deeming rules:

v" Immigrant whose sponsor has not signed a legally binding affidavit of support discussed in the
preceding question. This category includes all but family-based and a few employment-based L PRs who
applied on or after December 19, 1997 and all immigrants who became LPRs or whose sponsors signed
affidavits of support before December 19, 1997. Aliens, such as refugees, who are sponsored by an
organization or group also fall into this category.

v" Immigrantswithout sponsors. In general, qualified aliens who enter the country under provisions of
immigration law other than the family-sponsored categories do not have sponsors of the type that incur a
liability when the immigrant obtains means-tested benefits. Included in this group are refugees, asylees,
persons granted withholding of deportation, Amerasians, and Cuban or Haitian entrants. (Whileitis
possible for these individuals to be “ sponsored” by an organization such as a church, they are not
sponsored on an 1-864 Affidavit of Support and that organization does not have to sign alegally binding
affidavit of support that would subject that individual to deeming requirements.)

v Indigent Exception. If the immigrant’s own income and any assistance provided by the sponsor or any
other individuals is not enough for the immigrant to obtain food and shelter without the program, the
amount of the income and resources attributed to the alien through deeming cannot exceed the amount
actually provided for up to a 12-month period. The State agency must notify the U.S. Attorney General
if such determinations are made. (Refer to section VI of this guidance for notification procedures.)
Final rules published by FNS on November 21, 2000 (65 FR 70143) clarified that an immigrant is
considered “indigent” if the sum of the immigrant’s household’ s own income and any cash or in-kind
assistance provided by the sponsor or othersis less than 130 percent of the poverty income line. Each
indigence determination is effective for 12 months and may be renewed for additional 12-month periods.

v Battered Spouse or Child Exception. Deeming also does not apply during any 12-month period if the
alien is a battered spouse, battered child or parent, or child of a battered person providing the battered
alien livesin a separate household from the person responsible for the battery. The exemption can be
extended for additional 12-month periods if the alien demonstrates that the battery is recognized by a
court, administrative order, or by the INS and if the agency administering the benefits determines that the
battery has a substantial connection to the need for benefits.

v' Sponsor in same food stamp household. If the sponsor lives in the same household as the alien,
deeming does not apply because the sponsor’ s income and resources are already counted. Thereis,
however, no deeming exemption if the sponsor receives food stamps in another household.

v In€ligible Member. If the sponsored alien isineligible for food stamps because of immigration status
(i.e, isnot aqualified alien or is an LPR without five years of residency), the sponsor’s income is not
deemed to other eligible members of the immigrant’s household.

v Children. Beginning on October 1, 2003, sponsor-to-immigrant deeming is eliminated for children who
are under 18 years old regardless of when they entered the United States.

v" Immigrant whose deeming period has ended. See next question for further information.



How long does sponsor -to-immigrant deeming last?
Deeming or attribution of the sponsor’sincome and resources to the sponsored immigrant lasts until:

the sponsored immigrant becomes a naturalized citizen,

the sponsored immigrant can be credited with 40 qualifying quarters of work;

the sponsored immigrant is no longer an LPR and leavesthe U.S,;

the sponsored immigrant meets one of the exceptions listed in the preceding question; or
the sponsor or the sponsored immigrant dies.

AN N NN

If deeming applies, how much of the sponsor’s resour ces are deemed to the alien?

Under current regulations, all but $1,500 of the amount of resources (as defined according to regular food stamp
rules) of the sponsor and the sponsor’ s spouse are deemed to the sponsored immigrant.

If deeming applies, how much of the sponsor’sincomeis deemed to the sponsored immigrant?

Under current regulations, the amount of the sponsor’ s income attributed to the sponsored alien is the total
monthly earned and unearned income of the sponsor and sponsor’ s spouse reduced by 20 percent of their earned
income and by the Food Stamp Program’ s gross income eligibility limit for a household equal in size to the
sponsor’ s household -- sponsor, sponsor’ s spouse if living with the sponsor, and any other person who isa
dependent or receives support from the sponsor or sponsor’ s spouse. If the sponsor signs an affidavit of support
for more than one immigrant, the sponsor’sincome is pro-rated among the sponsored immigrants. Incomeis
defined according to regular food stamp rules.

What if theimmigrant’s sponsor refusesto provide information?

Immigrants who are exempt from deeming do not need to provide information about the sponsor’ s income and
resources. If, however, an immigrant is subject to deeming, the eligible sponsored immigrant is responsible for
obtaining the cooperation of the sponsor and for providing the State agency at the time of application and
recertification with the information and documentation necessary to cal culate deemed income and resources.
The State agency must assist the household in obtaining the necessary verification. If necessary, INS through its
SAVE program can provide the sponsor’ s name, address, and Social Security number.

Are State agenciesrequired to impose these deeming rulesin their State-funded food stamp programs?
No. States may set their own éligibility rulesfor their State-funded programs.

In making an indigence deter mination, isthe State agency required to count in-kind assistance (i.e.,
assistancethat isnot in the form of cash) provided to the immigrant by the sponsor or other individuals?
If so, how doesthe State agency assign a monetary value to this assistance?

The State agency is required to consider in-kind assistance (such as food and shelter) provided to the immigrant
when it determinesif an immigrant isindigent. The value of in-kind assistance is only taken into consideration
in making this indigence determination; it is not considered when determining eligibility or benefit levels for the
immigrant household. As stated in the preamble to final regulations published by FNS on November 21, 2000
(65 FR 70168), the FNS has not established specific procedures for how a State agency is to assign a monetary
value to in-kind assistance. State agencies may, therefore, use their discretion in establishing a reasonable
method for making this assignment.



Ref er ences

Personal Responsibility and Work Cpportunity Reconciliation Act of 1996
(P.L. 104-193) — section 421.

IIlegal I'mmgration Reformand | mm grant Responsibility Act of 1996 (P.L.
104-208) (IIRIRA) — P.L. 104-208 — enacted on Septenber 30, 1996.

Code of Federal Regulations — 7 CFR 273.4 — Food Stanp Provi sions.

Code of Federal Regulations — 8 CFR 213a and 299 — I NS provisions on
affidavits of support.



SECTION IV —SPONSOR LIABILITY

Background

The lllegal Immigration Reform and Immigrant Responsibility Act of 1996 established a mandate requiring
sponsors of certain immigrants to meet minimum income requirements and to be financially responsible for
immigrants they sponsor. Beginning on

December 19, 1997, applications for immigrant visas or an adjustment of status must include alegally-
enforceable affidavit of support for family-sponsored immigrants and for employment-based immigrants who
are coming to the United States to work for relatives, or for acompany where arelative owns at least five
percent of the company. Sponsors who fail to support the immigrants they sponsor can be sued by government
entities providing means-tested benefits as well as by the immigrants they sponsor.

What is sponsor liability?

A sponsor who has signed alegally binding affidavit of support on or after December 19, 1997 for an immigrant
they sponsor may be liable for the value of food stamp benefits received by that sponsored immigrant.

Which sponsors are legally liable when an immigrant they sponsor receivesfood stamp benefits?

Only those LPRs with sponsors who signed binding affidavits of support (INS Form 1-864) may be responsible
for food stamps benefits received by immigrants they sponsor if those benefits were received during the period
of time the affidavit of support isin effect.

How long isthe affidavit of support in effect?

The affidavit of support remainsin effect until the sponsored immigrant becomes a naturalized citizen, can be
credited with 40 qualifying quarters of work, is no longer an LPR and leaves the United States permanently, or
until the sponsor or the sponsored immigrant dies. The sponsor is not responsible for benefits the sponsored
immigrant receives after the support period has ended. If, however, benefits were received by sponsored
immigrants during the period when the agreement was in effect, the sponsor or the sponsor’ s estateis liable to
repay the cost of these benefits for ten years after benefits were last received.

Arethereany exceptionsfor sponsors?

Final regulations published by FNS on November 21, 2000 (65 FR 70169) clarified that a State agency cannot
request reimbursement from the sponsor during any period of time that the sponsor receives food stamps. If a
sponsor subsequently stops receiving food stamps, the sponsor is still not liable for benefits issued to the
sponsored immigrant during the period of time the sponsor received food stamps.

What isthe State agency’ sresponsibility to enfor ce sponsor liability?

State agencies must request reimbursement from sponsors who have signed legally binding affidavits of support
on or after December 19, 1997 for any “means-tested public benefits’ received by the immigrant during the
period of time the affidavit isin effect (until the immigrant becomes a citizen, permanently leaves the country,
or can be credited with 40 qualifying quarters of work or until the sponsor dies). For further information, refer
to the interim rule published by the DOJ on October 20, 1997 —“ Affidavits of Support on Behalf of
Immigrants’ (62 FR 54346) and regulations at 8 CFR 213A.

Prior to pursuing arequest for reimbursement, the State agency must first verify that the immigrant’ s sponsor is
subject to aliability by determining, for example, if the sponsor signed a binding affidavit of support, if the



sponsor received food stamps while the sponsorship agreement was in effect, or if the affidavit-of-support
period has ended.

Isthe Food Stamp Program a “means-tested public benefit” for purposes of deter mining sponsor
liability?

Yes.
What if theliability isnot paid?

If the amount of the liability is not paid, the State agency may but is not required to pursue legal action against
the sponsor in a Federal or State court. For further information, refer to the interim rule published by the DOJ
on October 20, 1997 — “ Affidavits of Support on Behalf of Immigrants’ (62 FR 54346) and regulations at 8
CFR 213A.

Will ENS set standardsfor billing sponsorsfor repayment?

As stated in the preamble to final regulations published by FNS on November 21, 2000 (65 FR 70169), FNS
will develop policy on billing in coordination with other Federal agencies. Currently, the only standard set by
FNS isthat a State agency cannot request reimbursement from the sponsor during any period of time that the
sponsor receives food stamps. At thistime, FNS has no plans to set standards in this area and does not foresee
doing so unless there is coordinated interdepartmental guidance.

Are sponsor liability claims subject to regular food stamp claimsrules?

No. Benefitsissued correctly to sponsored immigrants cannot be considered as food stamp overpayments under
the Food Stamp Act. State agencies may not keep a portion of liabilities recouped from sponsors.

How can a State agency verify if an immigrant has a sponsor who has signed a legally binding affidavit of
support?

The State agency may verify whether an immigrant has a sponsor who has signed a binding affidavit of support
by submitting to INS the “ Document V erification Request and Supplement (INS Form G-845 and G-845
Supplement) and requesting completion of block #7 — Affidavit of Support. Information provided by the INS
includes the name, social security number, and address of the immigrant’ s sponsor.

Pending verification, the State agency cannot delay, deny, reduce or terminate the individual’ s éligibility for
benefits on the basis of the individual’ simmigration status.

Will sponsor liability be subject to Quality Control (QC) review?
No. Action taken by the State agency against a sponsor is not reviewable for QC purposes. QC will review

whether the amount of the allotment received by the sponsored immigrant is correct independent of any action
taken by the State agency to determine sponsor liability.
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Personal Responsibility and Work Opportunity Reconciliation Act of 1996
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IIlegal I'mmgration Reformand I mm grant Responsibility Act of 1996 (P.L.
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Fi nal regul ations published by FNS on Novenber 21, 2000 — “Food Stanp
Program Noncitizen Eligibility, and Certification Provisions of Pub. L.
104- 193 as Anended by Public Laws 104-208, 105-33 and 105-185" (65 FR
70134-70212).



SECTION V —DETERMINATION OF 40 QUALIFYING QUARTERS OF WORK COVERAGE

Background

Determining whether an immigrant has worked or can be credited with 40 qualifying quarters of work has two
purposes for food stamps. First, under PRWORA, an LPR may receive food stamps if that LPR has worked or
can be credited with 40 qualifying quarters of work. Few individualswill qualify on this criterion when
provisions of the 2002 Farm Bill are effective which restore food stamp dligibility to qualified aliens after five
years and to children without the waiting period. Second, sponsor-to-immigrant deeming and sponsor liability
stop once an immigrant can be credited with 40 qualifying quarters.

How can a State agency verify whether an immigrant has 40 qualifying quarters?

The State agency may request information from the Social Security Administration (SSA) through its automated
system know as the “Quarters of Coverage History System” (QCHS) and/or obtain information from the
household. Procedures for requesting information are contained in SSA’s manual for obtaining quarters of
coverage information.

SSA information regarding quarters of coverage may be incomplete due to alag time or delay in obtaining and
processing current information from employers. If work quarters cannot be verified through the QCHS, they
can be verified through other means such as wage stubs, tax returns, or statements from employers.

What if theimmigrant assertsthat he/she has 40 quarters but the State agency cannot confirm this
information with the SSA?

If the household asserts that members have 40 quarters of work history, but the SSA cannot confirm the
information and is conducting an investigation to determine if additional quarters can be credited, the State
agency must certify the household pending the results of the investigation for up to 6 months from the original
date of insufficient quarters.

Arecertain quartersprohibited from being counted as a qualifying quarter?

Yes. In addition to those quarters in which not enough income was earned to qualify, quarters earned after
December 31, 1996 cannot be counted if the immigrant received food stamps or any other Federal means-tested
public benefits (such as Medicaid, Supplemental Security Income, State Children’s Health Insurance Program,
or TANF) during that quarter.

Can an immigrant receive credit for work performed by other individuals?

Yes. Animmigrant may receive credit for work performed by a parent of the immigrant before the immigrant
turns 18 years old and quarters worked by the immigrant’s spouse if they are still married or if the spouseis
deceased.

Can an immigrant receive credit for work performed while an immigrant wasin the country
illegally?

Yes. The SSA counts quarters worked while a person isliving in this country regardless of the person’s
immigration status at the time the work was performed. For food stamp purposes, these quarters are counted
unless they are quarters in which not enough income was earned or are quarters earned after December 31, 1996
in which the immigrant received Federal means-tested public benefits.



May work be credited if social security taxes were not withheld?

Yes. InMarch 1997, the Office of Legal Counsel of the Department of Justice issued an interpretation that
qualifying quarters of work not covered by Title |1 of the Social Security Act, commonly referred to as
noncovered earnings, may be credited in determining quarters of coverage for immigrants. Information on
noncovered employment may be accessed through the QCHS.

Ref er ences

Personal Responsibility and Work Opportunity Reconciliation Act of 1996
(P.L. 104-193) - sections 402, 403, 421 and 435.

Code of Federal Regulations — 7 CFR 273.4(a)(5)(ii)(A) and 7 CFR
273.2(f) (1) (ii)(B).



SECTION VI -TREATMENT OF INELIGIBLE IMMIGRANT’SINCOME AND RESOURCES

Background

The Food Stamp Program has special rules and procedures for handling the income and resources of ineligible
immigrants living in households with other eligible members. How the income and resources of ineligible
immigrants are treated depends on whether the immigrant was ineligible before the 1996 Welfare Reform law
was enacted or became ineligible under the 1996 Welfare Reform law.

How areincome and resour ces handled for immigrantsineligible under the pre-1996 Welfare Reform
law?

Immigrants ineligible before the 1996 Welfare Reform law was enacted primarily include visitors, tourists,
diplomats, students and undocumented immigrants as well as those who are unable or unwilling to provide
documentation of their immigration status. For theseineligible individuals, the State agency must count all of
their resources when determining eligibility for other household members. The State agency, however, has an
option on how it will count their income and deductible expenses. The State agency may either count all of the
income and deductible expenses of the pre-PRWORA ineligibles, or the State agency may count al but apro
rata share of their income and expenses. If the State agency chooses to prorate income (i.e., divide the income
equally among all ineligible and eligible household members), there is a further option to count all of the
ineligible member’ s income in applying the gross income test for eligible members and only a prorated share
when applying the net income test and determining benefit levels. Alternatively, the State agency may prorate
the ineligible member’ s income and expenses for both the gross and net income tests and in determining
allotment amounts.

For example, in a household consisting of an employed, undocumented immigrant with three citizen children,
the State agency could count all of the undocumented immigrant’ sincome and expenses when determining
eligibility and benefit amounts for the three children or it could count 3/4ths of that person’sincome/deductible
expenses (/4™ is allocated to the ineligible member). If the State agency chooses to prorate income, it may
count all of the undocumented immigrant’ s income when applying the gross income test for the three eligible
children while only counting a prorated share for the net income test and determining allotment amounts.

How areincome and resour ces handled for immigrantsineligible under the 1996 Welfare Reform law?

Immigrants ineligible under PRWORA include LPRs, asylees, refugees, parolees, deportees, specia agriculture
workers admitted for temporary residence and certain aged, blind or disabled immigrants admitted for temporary
or permanent residence. For these individuals, the State agency must count al of the ineligible immigrant’s
resources. In addition, it may count either none of the ineligible immigrant’ s income and deductible expenses or
apro rata share of the immigrant’ s income and expenses. If the State agency chooses not to count any
income/expenses, the total benefit amount for eligible members cannot exceed the amount of the allotment the
household would have received if the ineligible member had been included. A State agency must elect one
option for determining eligibility and benefit levels and apply that option State-wide.

EXAMPLE: Household consists of mom and dad who are both legal non-citizens and two citizen children.
Dad and mom have combined earnings of $1500 per month and pay $600 per month in rent with utilities
included. Dad and mom lost eligibility for food stamps under PRWORA — their citizen children remain
eigible.

Option 1. Count none of the ineligible member’ s income/expenses when cal culating alotment amounts for the
eligible members. Under this option, the benefit amount for the eligible members cannot exceed the amount of
the alotment the household would have received if all members were still eligible for food stamps.



The State agency determines two allotment amounts. The first calculation is based on a 4-person household
(mom, dad, and their two children) and the full amount of their income and expenses. The second alotment is
based on a 2-person household consisting of the two citizen children only —none of mom or dad’'s
income/expenses are counted.

4-Per son Household 2- Per son Househol d
a. Total earned income $1500 a. Total earned income $0
b. Less 20% earned i ncone deduction | b. Less 20% earned i ncome deducti on
$ 300 $0
c. Less standard deduction c. Less standard deduction
$ 134 $0
d. Adjusted income (a-b-c) d. Adjusted income (a-b-c)
$1066 $0
e. Shelter expense e. Shelter expense
$600 $0
f. Excess shelter deduction (e- f. Excess shelter deduction (e-
[1/2 of d]) $67 [1/2 of d]) $0
g. Net nonthly incone (d-f) g. Net nonthly income (d-f)
$999 $0
h. Maxi mum al l ot mrent for 4 h. Maxi num al |l ot ment for 2
$465 $256
i. 30% of g. i. 30% of g.
$300 $0
j. Alotnment armount (h-i) j. Alotment amount (h-i)
$165 $256
Final allotment amount for children (lesser of $165 or $256) -- $165

Option 2. Count a prorated share of the ineligible nenbers’ incone and
expenses when determning allotnment anounts for the eligible nenbers.

2- Per son Househol d

a. Total earned income ($1500/4x2) $750
b. Less 20% earned i ncome deduction
$150
c. Less standard deduction for 2 persons
$134
d. Adjusted income (a-b-c)
$466
e. Shelter expense ($600/ 4x2)
$300
f. Excess shelter deduction (e-[1/2 of d])
$67
g. Net nonthly incone (d-f)
$399
h. Maxi mum al |l ot nent for 2
$256

i. 30% of g.

$120




j. Alotment anmount (h-i)
$136

Final allotment amount for children -- $136

Ref er ences

Code of Federal Regulations — 7 CFR 273.11(c)(3)



SECTION VIl —REPORTING ILLEGAL AND INDIGENT IMMIGRANTS

Background

The Food Stamp Program has three separate reporting requirements for State agencies. First, State agencies are
required to report to the INS certain individuals who are in the country in violation of the INA (see below).
Second, the State agency must notify the U.S. Attorney General when it sues the sponsor and obtains afinal
civil judgment against the sponsor. Third, the State agency must notify the U.S. Attorney General when it
determines an immigrant is indigent and consequently, exempt from sponsor-to-immigrant deeming rules.

Reporting Illegal Immigrants

Section 404 of PRWORA requires certain Federal and State entities (but not the Food Stamp Program) to report
to the INS on a quarterly basis any individual who they “know” is not lawfully present in the United States.
Although this mandate does not apply to the Food Stamp Program, section 11(e)(16) of the Food Stamp Act
contains a similar mandate for State agencies to report immediately to the INS any member of afood stamp
household who is present in the United Statesin violation of the INA. On September 28, 2000, the SSA
published an Interagency Notice in the Federal Register (65 FR 58301) that provides guidance for compliance
with section 404 of PRWORA. That Notice clarifies that a government entity “knows” that an immigrant is
present illegally only when the entity’ s finding or conclusion of unlawful presence is made as part of aformal
determination subject to administrative review and is supported by a determination of the INS or the Executive
Office of Immigration Review, such as a Final Order of Deportation.

What isthe State agency’sresponsibility for reporting illegal immigrantsfor food stamp purposes?

Under current regulations at 7 CFR 273.4(b), a State agency may meet the reporting requirements for food
stamps by conforming with the above-cited Interagency Notice. Alternatively, a State agency may follow
guidelinesissued in a September 1, 1982, FNS memorandum which recommended that an immigrant should be
reported to the INS when:

v there is an admission by the applicant or another household member (or the household' s authorized
representative) that illegal aliens are present in the household;
v INS documents presented by the household during the application process are determined to be forged;
or

v A formal order of deportation or removal is presented by the household during the application or
recertification process.

Reporting Noncompliant Sponsors

A sponsor is considered to be noncompliant with the provisions of section 213A of the immigration laws when
that sponsor does not reimburse a Federal, State, or local agency for the costs of any benefits paid to the
sponsored immigrant when that agency requests repayment for means-tested public benefits provided to a
sponsored immigrant and, as aresult, obtains afinal civil judgment against the sponsor.

How should this notification be made?

Procedures for notifying the U.S. Attorney General are provided in an interim rule published by the INS on
October 20, 1997 —“ Affidavits of Support on Behalf of Immigrants’ (62 FR 54346). In that rule, State agencies
are required to send a certified copy of the final civil judgment to the INS Statistics Branch. This copy should
be accompanied by a cover letter that includes the reference “ Civil Judgments for Congressional Reports under



Section 213A(i)(3) of the Act.” The current addressfor INS Statistics Divisioniis:

U.S. Immgration and Naturalization Service
Statistics D vision, Room 4034

425 1 St., NW

Washi ngt on, DC 20536

Reporting Indigent Immigrants

As discussed in the deeming section of this guidance, a sponsored immigrant is considered indigent when that
immigrant is unable to obtain food and shelter without public assistance.

When the State agency determines an immigrant “indigent”, isthe agency required to notify the U.S.
Attorney General?

Yes. The State agency must notify the U.S. Attorney General when such determinations are made. Households
should be informed that the names and address of the sponsored immigrant and the sponsor will be provided to
the U.S. Attorney General.

How should this notification be made?

Procedures for notifying the U.S. Attorney General are provided in an interim rule published by the DOJ on
October 20, 1997 —“ Affidavits of Support on Behalf of Immigrants’ (62 FR 54346). In that rule, State agencies
are required to send a written notice of the determination, including the name of the sponsored immigrant and of
the sponsor, to the INS' Statistics Branch. The written notice should include the reference,

"Determinations under 421(e) of the Personal Responsibility and Work Opportunity Reconciliation Act of
1996." The current addressfor INS' Statistics Divisioniis:

U S Immagration and Naturalization Service
Statistics Division, Room 4034

425 1 St., NW

Washi ngt on, DC 20536

References
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Code of Federal Regulations — 7 CFR 273. 4(b)

Interimrule published by the INS on Cctober 20, 1997 — “Affidavits of
Support on Behal f of Inmm grants” (62 FR 54346).



SECTION VIIlI —PUBLIC CHARGE

Background

Under longstanding INS rules, an immigrant who is likely at any time to become a “public charge” isineligible
for admission into the United States or adjustment of status to become a lawful permanent resident and may, in
very rare instances, face deportation. According to the INS, “public charge” means an alien who has become
(for deportation purposes) or who is likely to become (for admission/adjustment purposes) primarily dependent
on the government for subsistence. Both INS and the Department of State make public charge determinations.

Doesreceipt of food stamps make an immigrant a*“ public charge’?

No. Receiving food stamps does not make an immigrant a“public charge” — meaning an immigrant to the
United States will not be deported, denied entry to the country, or denied permanent status because he or she
receives food stamps. Similarly, lawful receipt of food stamps will not affect an immigrant’s ability to
naturalize.

Hasthe INS published anything specifically stating that receipt of food stampswill not be consider ed
when it makes public charge deter minations?

Yes. The INS has posted on its Web site several publications in which the INS specifically states that benefits
received from the Food Stamp Program as well as other U.S.D.A. nutrition assistance programs will not be
considered when public charge determinations are made. Thisinformation is posted in several languages on
INS Web site— an index can be found at:

http://wwv. i ns. gov/ graphi cs/ publicaffairs/presinfod. ht m#Publ i cCharge

Charge

And-Recerptof Pubtic Benefits =t
http://ww. ins. gov/graphics/publicaffairs/summaries/public.htm

v “ Atrens-epphyt he-tawfa-Permenen i yethave a“ green card”) —


http://www.ins.gov/graphics/publicaffairs/presinfo4.htm#PublicCharge
http://www.ins.gov/graphics/publicaffairs/summaries/public.htm

HEALTH CARE BENEFI TS, including prograns such as

Medi caid, the Children’s Health I nsurance Program (CH P),
prenatal care, or other free or |ow cost nedical care at
clinics, health centers, or other settings (other than

l ong-termcare in a nursing home or simlar institution)

FOOD PROGRAMS, such as Food Stanps, WC (the Speci al
Suppl enmental Nutrition Programfor Wnen, Infants, and
Chil dren), school neals, or other food assistance

OTHER PROGRAMS THAT DO NOT d VE CASH, such as public
housing, child care, energy assistance, disaster relief,
Head Start, or job training or counseling...”

v “Aliens who are LPRs (who already have a “green card”)
— LPRs cannot |ose their status (have their “green
card” revoked) if they, their children, or other famly
menbers use

HEALTH CARE, FOOD PROGRAMS, or ot her NON- CASH
PROGRAMS. .

Reference

INS Summary —“A Quick Guide to Public Charge And Receipt of Public Benefits’ at
http://ww. ins. gov/graphics/publicaffairs/summaries/public.htm



http://www.ins.gov/graphics/publicaffairs/summaries/public.htm

SECTION IX —VERIFICATION OF IMMIGRATION STATUS

General Requirements
What are applicants responsibilitiesfor providing proof of immigration status?

Most immigrants who have entered the United States legally are in possession of documents issued by the INS
which contain information about that individual’ s immigration status and the date that individual entered the
country or adjusted to the status shown on the card. In general, it isthe responsibility of the applicant/recipient
to provide these INS documents. Until acceptable documentation is provided, an immigrant isineligible for
food stamp benefits unless:

v The State agency has submitted a copy of a document provided by the household to the INS for
verification. Pending such verification, the State agency cannot deny, delay, reduce or terminate the
individual’s eligibility for food stamps on the basis of immigration status.

v The individual provides documentation that the SSA is conducting an investigation to determine if more
quarters of work coverage can be credited. In this situation, the State agency must certify the individual
pending the results of the investigation for up to 6 months from the date of original determination of
insufficient quarters.

v The applicant or State agency has submitted a request to a Federal agency (other than the INS) for
verification of information applicable to the individual’s immigration status. In this situation, the State
agency must certify the individual pending the results of the investigation for up to 6 months from the date
of original request for verification.

What are State agency responsibilitiesfor verifying immigration status?

State agencies are required to verify immigration status of individuals who are applying for food stamp benefits.
State agencies may not require applicants to provide information about the citizenship or immigration status of
any non-applicant family or household member or deny benefits to an applicant because a non-applicant family
or household member has not disclosed his or her citizenship or immigrant status.

What if an immigrant does not want the State agency to contact INS about his’her status?

If an immigrant does not want the State agency to contact the INS to verify his or her status, the State agency
must give the household the option of withdrawing its application or participating without that member.
Household members may be considered “non-applicants’ if they do not want to provide information about
citizenship, immigration status or a social security number. Although these “ non-applicants” will not receive
food stamps, they still must disclose their income, resources and other information so that the State agency can
determine eligibility and benefit amounts for the “applicant” household members. State agencies cannot deny
benefits to otherwise eligible household members simply because other members have chosen not to disclose
their citizenship, immigration status, or social security number. For additional information, refer to final
regulations published by FNS on November 21, 2000 (65 FR 70147). In addition, detailed guidance on
procedures for non-applicantsis available in atri-agency memorandum, “ Joint Guidance on Citizenship,
Immigration Status and Social Security Numbers’, signed by officials from the Department of Agriculture, and
the Administration for Children and Families and the Centers for Medicare and Medicaid Services (previously
known as the Health Care Financing Administration) in the U.S. Department of Health and Human Services.
This guidance was rel eased on September 21, 2000 and is available at FNS' Web site:

http://ww. fns. usda. gov/fsp/rul es/ Meno/ 00/ Joi nt Gui danceonCiti zenshi p. ht m



http://www.fns.usda.gov/fsp/rules/Memo/00/JointGuidanceonCitizenship.htm

What if an applicant claimsto bea U.S. citizen or U.S. national but cannot provide verification?

If an applicant cannot provide acceptable verification of U.S. citizenship or national status (such asaU.S. birth
certificate or documentsissued by INS, Certificate of Citizenship —N-560 or N-561, or Certificate of
Naturalization — N-550 or N-570) and the household can provide a reasonable explanation for the lack of
verification, the State agency must accept a signed statement, under penalty of perjury, from athird party
indicating a reasonable basis for personal knowledge that the individual in questionisa U.S. citizen or national.
(Other acceptable forms of verification are included in attachment 4 to INS' interim guidance referenced
below.)

How can a State agency verify:

v" Immigration status. Household members applying for food stamps are required to provide their INS
documentation as a condition of eligibility. The State agency is then required to verify the validity of
those documents. The State agency should obtain information on acceptable documents and INS codes
from DOJ s“Interim Guidance on Verification of Citizenship, Qualified Alien Status and Eligibility
Under Title 1V of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996”
published in the Federal register on November 17, 1997 (62 FR 61344). If the State agency has
electronic access to the Systematic Alien Verification for Entitlements (SAVE) database, the State
agency must verify immigration status through that system. When the automated check cannot verify the
documents or when there is a significant discrepancy between the automated data and the information
provided by the applicant/recipient, the State agency must verify the validity of that documentation by
submitting INS Form G-845 (Document V erification Request) to the INS with attached photocopies of
the documentation. The State agency must also use this manual procedure when it does not have access
to SAVE and the documents submitted by the immigrant are questionable.

v Eligibility based on veteran or active duty status. Asdiscussed in Section I, eligibility for food
stamps extends to qualified aliens who are veterans with an “honorable”’ discharge or who are on active
duty (other than for training) in the U.S. Army, Navy, Air Force, Marine Corps, or Coast Guard (but not
full-time National Guard) as well as to the spouse and dependent children of veterans and active duty
personnel. Verification of active duty can be established through the service member’s current Military
Identification Card or a copy of the member’s military orders. Verification of honorable discharge status
can be established through the veteran’ s discharge certificate showing “Honorable” discharge from
active duty in the U.S. Army, Navy, Air Force, Marine Corps, or Coast Guard. A discharge “Under
Honorable Conditions” does not meet this requirement.

v' Exemption for certain Native Americans. American Indians born in Canadato whom section 289 of
the INA applies and members of a Federally-recognized tribe are eligible for food stamp benefits on the
same basis as citizens. Some American Indians born in Canada to whom section 289 of the INA applies
may have INS documentation establishing LPR status which can be verified through SAVE or other
procedures States use to verify immigration status. Applicants without INS documents may present a
letter or other tribal document certifying at least 50 percent Indian Blood, as required by section 289 of
INA, combined with a birth certificate or other evidence of birth in Canada.

Applicants can establish membership in a Federally-recognized tribe by presenting a membership card or
other tribal document establishing membership in an Indian tribe. If an applicant has no documentation,
the State can verify membership by contacting the applicable tribe. A list of Indian Tribes and tribal
government contacts may be obtained from DOJ s Office of Tribal Justice.

v' Victimsof trafficking. The Office of Refugee Resettlement (ORR) of the U.S. Department of Health
and Human Services has been given the authority to certify that an individual isavictim of asevere form
of trafficking and will issue a certification letter to such individuals. Applicantsin this category must



submit their original certification letter from ORR. Victims of severe form of trafficking are not
required to provide immigration documents to verify their status. The date of certification on the letter
should be used as the “date of entry” for eligibility purposes, as well asthe expiration date. State
agencies must call the “ Trafficking Verification Line” at (202) 401-5510 to confirm the validity of the
certification letter. (Further information on this group is discussed in the next section.)

v" Exemption for Hmong or Highland Lactian Tribal Members. Food stamp €eligibility extends to an
individual lawfully residing in the United States who was a member of a Hmong or Highland Laotian
tribe that rendered assistance to the United States during the Vietnam eraas well asto that individual’s
spouse (or unremarried surviving spouse) or unmarried dependent children. To verify statusin this
category, a State agency may refer to FNS' guidance dated September 28, 1998 — “Technical Assistance
Guide for the Implementation of Section 508 of the Agriculture Research, Extension, and Education
Reform Act of 1998 and afollow-up to this guidance dated February 24, 1999 — “Hmong and Highland
Laotian Guidance on Verifying Status’. (State agencies may obtain copies of these memoranda from
their Regional Offices.)

How can a State agency verify how long an immigrant has been in a qualified status?

INS documents generally contain the date an immigrant entered the country or adjusted to the immigration
status reflected on the document. If an immigrant does not have INS documentation, the State agency can verify
the date of entry into the United States or date status was given by submitting INS Form G-845 and Form G-845
Supplement to the INS.
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SECTION X - VICTIMS OF SEVERE FORM OF TRAFFICKING AND BATTERED IMMIGRANTS

Background

Individuals who are determined to be victims of certain violent acts such as battery, extreme cruelty, or
trafficking are provided special exceptions from the general restrictions governing non-citizen’s eligibility for
food stamps. While these rules are intended to provide relief to vulnerable groups, it is unlikely that many
individuals will qualify for these exemptions.

Victims of Severe Form of Trafficking
What arethe general eligibility requirements?

Under the “ Trafficking Victims Protection Act of 2000” (P.L. 106-363), adult victims of trafficking who are
certified by the U.S. Department of Health and Human Services are eligible for food stamp benefits to the same
extent as refugees. Children who are under 18 years of age and have been subject to trafficking are also eligible
on the same basis as refugees but they do not need to be certified.

What istrafficking?

In the Trafficking Victims Protection Act, the term “ severe forms of trafficking in persons’ means —
v’ sex trafficking in which a commercia sex act isinduced by force, fraud, or coercion, or in which the
person induced to perform such act has not attained 18 years of age; or
v’ therecruitment, harboring, transportation, provision, or obtaining of a person for labor or services,
through the use of force, fraud, or coercion for the purpose of subjection to involuntary servitude,
peonage, debt bondage, or Slavery.

Who determinesif an individual isatrafficking victim?

The Office of Refugee Resettlement (ORR) in the U.S. Department of Health and Human Services has sole
responsibility for determining whether an individual is atrafficking victim. The ORR will issue adult victims of
trafficking a certification letter. While children under the age of 18 years do not have to be certified, the ORR
will issue these individuals aletter, similar to the adult certification letter, stating that the child isavictim of a
severe form of trafficking. State agencies are not authorized to make a determination as to whether an
individua isatrafficking victim nor will they need to contact the INS regarding immigration status.

Do victims of trafficking need to have a certain immigration statusto receive food stamps?

No. Victims of trafficking do not need to hold a certain immigration status to receive food stamps. As
discussed above, trafficking victims must, however, be certified (or, in the case of minorsreceive asimilar
determination) by the ORR to receive food stamps. State agencies should accept these lettersin place of INS
documentation.

How long arethe certification lettersvalid?
Certification letters contain expiration dates which are 8 months from the initial certification date. The ORR

intends to issue follow-up certification lettersif individuals continue to meet the requirements. State agencies
should conduct a redetermination of eligibility at the time of the expiration of the certification letter.



Battered Immigrants
What arethe general requirements?

Section 431 of PRWORA provides qualified alien status to categories of immigrants who have been subjected
to battery or extreme cruelty in the United States by a family member with whom they reside. Qualified aien
status also extends to an immigrant whose child or an immigrant child whose parent has been abused.
Additionally, this group of battered immigrants is exempt from deeming requirements for a 12-month period.
The exemption can be extended beyond the 12-month period if the alien demonstrates that the battery is
recognized by a court, administrative order, or by the INS and if the agency administering the benefits
determines that the battery has a substantial connection to the need for benefits.

What conditions must be met to obtain qualified alien statusin this category?

Anadienisaqualified alien if he/she meetsthe following 4 requirements. In general, these rules apply to
abused immigrants who are (or were) married to LPRs or U.S. citizens, or whose parents are LPRs or citizens:

v The battered immigrant must show that he/she has an approved or pending petition which makes a prima
facie case for immigration status in one of the following categories: 1) aForm I1-130 filed by their spouse or
the child’' s parent; 2) a Form 1-130 petition as a widow(er) of aU.S. citizen; 3) an approved self-petition
under the Violence Against Women Act (including those filed by a parent); or 4) an application for
cancellation of removal or suspension of deportation filed as a victim of domestic violence.

v The immigrant, the immigrant’s child or the immigrant child’s parent has been abused in the United
States under the following circumstances:

* Theimmigrant has been battered or subjected to extreme cruelty in the U.S. by a spouse or parent of the
immigrant, or by a member of the spouse’ s or parent’ s family residing in the same household if the
spouse or parent consent to the battery or cruelty.

* Theimmigrant’s child has been battered or subjected to extreme cruelty in the U.S. by a spouse or parent
of the alien, or by a member of the spouse’s or parent’s family residing in the same household if the
spouse or parent consents to the battery or cruelty, and the immigrant did not actively participate in the
battery or cruelty.

* Theparent of an immigrant child has been battered or subjected to extreme cruelty in the United States
by the parent’s spouse, or by a member of the spouse’ s family residing in the same household as the
parent, if the spouse consents to or acquiesces in such battery or cruelty.

v There is a substantial connection between the battery or extreme cruelty and the need for food stamps;
and

v The battered immigrant, child, or parent no longer resides in the same household as the abuser.

If an immigrant is determined to be a qualified alien under these conditions, isthat person eligible for
food stamp benefits on immigration status?

No. The conditions discussed above only establish that the battered immigrant isaqualified alien. As
discussed in section |, aqualified alien must meet the other conditions for eligibility such as afive-year
residency requirement or an LPR with 40 qualifying quarters of work.

When does the five-year waiting period begin for abused immigrants?

The five-year period begins when the prima facie case determination isissued or when the abused immigrant’s



1-130 visa petition is approved. In making its determination, a State agency should keep in mind that the
relevant date for eligibility is the date the immigrant obtained qualified alien status as an abused immigrant
rather than the date of that individual’simmigration status, such as that of an LPR.

How does a State agency deter mine whether the battery has a substantial connection to the need for
benefits?

On December 11, 1997, the DOJ published in the Federal Register (62 FR 65285) guidance for making a
determination as to whether a substantial connection exists between the battery or extreme cruelty and the
applicant’ s need for public benefits. Examplesin this guidance include the following situations where benefits
are needed: to enable the applicant and the applicant’s child or parent to become self-sufficient; to escape the
abuser or community in which the abuser lives or to ensure the safety of the applicant; because of aloss of
financial support, dwelling or source of income due to separation from the abuser; to alleviate nutritional risk; or
for medical attention, mental health counseling, or because of a disability that resulted from the abuse.

If a battered immigrant with a sponsor receives food stamps, can the sponsor be held liable?

When the immigrant’ s sponsor has signed a binding affidavit of support (INS Form 1-864), the sponsor may be
liable for food stamps received by the battered immigrant. As discussed in the section on Sponsor Liability,
State agencies are not required to pursue legal action against a sponsor.
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SECTION X1 —=MAJOR LEGISLATION AFFECTING IMMIGRANTSIN THE FOOD STAMP

PROGRAM

Pre-Wedfare Reform

Before the Welfare Reform legislation of 1996, legal immigrants who had settled here were eligible for
public assistance on the same basis as citizens. The following categories had been eligible for food stamps:
(1) lawfully admitted immigrants; (2) refugees; (3) those with agriculture worker status; (4) elderly, blind, or
disabled amnesty aliens; (5) amnesty aliens converted to permanent resident status and certain members of
their household. Aliensin the country illegally or those with temporary visas, such as students or tourists,
were not eligible for benefits.

Per sonal Responsibility and Work Opportunity Reconciliation Act (P.L. 104-193) August 22, 1996

Welfare reform barred most legal immigrants from receiving food stamps and Supplemental Security
Income (SSI). Three groups were exempt: (1) lawful permanent residents who can be credited with 40
qualifying quarters of work and did not receive any Federal means-tested benefits during any of those
quarters after

December 31 1996; (2) veterans, aliens on active duty in the Armed Forces, their spouses and unmarried
dependent children; and (3) refugees, asylees, and those with their deportation withheld, for 5 years after
entry in the United States.

Balanced Budget Act of 1997 (P.L. 105-33) August 5, 1997

Food stamp law was not changed by the BBA with respect to benefits for legal immigrants. However, the
BBA restored SSI and Medicaid eligibility to the following groups:. (1) those receiving benefits on August
22, 1996; (2) those in the country on August 22, 1996 and later became disabled; (3) refugees and asylees
had their eligibility extended from 5 to 7 years; (4) Cuban, Haitians, and Amerasians; and (5) certain Native
Americans living along the Canadian and Mexican borders.

Agriculture Resear ch, Extension, and Education Reform Act (P.L. 105-185)
June 23, 1998

Ag Research addressed eligibility for food stamps. Under thislaw eligibility was restored to: (1)
children under 18 years of age who were in the United States on August 22, 1996; (2) individualsin the
United States on August 22, 1996 who were age 65 and over or disabled on that date or who become
disabled after that date; (3) Hmong refugees who were tribal members at the time they assisted our military
during Vietnam,; (4) certain Native Americans living along the Canadian and Mexican borders; and (5)
refugees and asylees had their eigibility period extended from 5 to 7 years.

Farm Security and Rural Investment Act of 2002 (P.L. 107-171) May 13, 2002

Commonly referred to as the Farm Bill of 2002, this law incrementally restored eligibility to three
groups of qualified aliens who: (1) are receiving disability benefits regardless of date of entry — effective
October 1, 2002; (2) are under 18 years of age regardless of date of entry — effective October 1, 2003 (also
eliminated all deeming requirements for this group); or (3) have lived in the U.S. for 5 years asa qualified
alien beginning on date of entry — effective April 1, 2003.
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